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Background & Purpose

Recent Shifts in State Landscapes

Selected Supporters and Opponents of Diversion Legislation
According to media reports, web searches, and advocacy group information, there are a number of advocates and opponents to diversion reform bills. It should be noted that most opponents
object to certain provisions of the bills or ballots, while still supporting the need for drug treatment for low-level offenders.

Background: Over the past 30 years, drug offenses have been a leading cause of rapid population increases in

federal and state prisons. A policy reform movement that advocates diverting low-level, non-violent offenders into
treatment has recently gained prominence in a number of states. While the primary strategy of wealthy proponents has
been to sponsor state ballot initiatives or propositions that allow the voters to require diversion to treatment, many states
have also significantly reformed their ‘tough on crime’ laws to allow for diversion to treatment.

Selected Ballot Supporters
• George Soros - Financier and currency speculator

Purpose: Using qualitative content analysis research, we identified and analyzed the successful state ballot initiatives

• John Sperling - Founder of the University of Phoenix
• George Lewis - Chairman & CEO of Progressive
Insurance, Inc.

and enacted legislative bills relating to diversion to drug treatment to determine the primary components of these laws.

• American Bar Association’s Justice Kennedy
Commission
• Campaign for New Drug Policies
• The Center of Policy Alternatives
• The Drug Policy Alliance
• Families Against Mandatory Minimums
• The Justice Policy Institute
• The Sentencing Project

Research Questions

1.
2.
3.
4.
5.
6.
7.
8.
9.

Reduces drug use
Reduces crime & promotes public safety
Reduces recidivism
Saves money
Increases employability and productivity
Reduces jail/prison overcrowding
Treats drug abuse as a medical problem
Reduces hospital admissions
Reduces problem births for
drug-dependent mothers

1. Back door route to decriminalization or
legalization (funded by wealthy,
out-of state donors)
2. Lack of judicial involvement and sanctions
eliminates accountability (offenders drop
out or fail to show up)
3. Duplicates drug court functions without
option of prosecution
4. Fails to punish continuing drug users
5. Makes drug abuse more likely
6. Sends “wrong message” to children
7. Tougher to fight drug trafficking
8. Allows drug dealers to avoid prison

• National Families in Action
• National Drug Court Institute
• Selected DAs, sheriffs, and police departments
• Selected treatment providers
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Enacted Legislation – bills passed by state legislatures
Ballot Initiatives:

(24 states allow some form of Initiative – either Direct or Indirect)
o Direct

Initiative Process – constitutional amendments or statutes proposed by the people are directly placed on the

election ballot and then submitted to the people for their approval or rejection

o Indirect

Initiative Process – amendments or statutes proposed by the people through a petition must first be

submitted to and approved by the state legislature. If approved, the initiative moves to the election ballot

Number of States
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1996: AZ passes
Proposition 200;
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4
3

2000: CA passes
Proposition 36;
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Proposition P
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• Twenty-three states allow for ballot initiatives
o As of September 2004, nearly one-third of the ballot initiative states (N=7) have attempted to bring diversion
reforms before the voters. Three were successful
o All seven ballot initiatives were heavily financed by Soros, Sperling, & Lewis
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Diversion to Treatment Policy Rationale and Components

CT

• Almost one-third (6/17 states) of enacted ballots/bills justify diversion based on beliefs that drug treatment does one
or more of the following: improves public health, promotes public safety, reduces corrections costs, or increases
employability.
• Over half (9/17 states) of all enacted ballots/bills include diversion into treatment for currently held prisoners.
• Almost 60% (10/17 states) of enacted ballots/bills allow or require judges to stay charges until treatment is completed,
with 35% (6/17 states) requiring judges to either expunge or dismiss charges upon successful treatment completion.
• While almost half the states (47 %) required some or multiple forms of sanctions for those who failed treatment, the
majority (53 %) did not specify any sanctions requirements as a consequence for treatment failure.
• One-third of states (6/17 states) authorized corrections officials to supervise or monitor treatment progress, with
another 1/3 of states authorizing the courts to monitor progress.
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Ballot Initiative Approved
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Ballot Initiative History
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• Between FY 2001 and 2003, state lawmakers had to close a cumulative $200 billion budget gap, representing
between 5-10% of their general fund (National Conference of State Legislatures (NCSL) , 2003)
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Selected Definitions

• States have faced a number of changes in recent years including declining stock market returns and increases in
homeland security costs, health spending, and Federal unfunded mandates

• State policies allowing for diversion of non-violent offenders arrested for simple possession or use of an illegal
drug into treatment have primarily emerged through voter-initiated ballot measures and/or state legislative action
o As of September 2004, 17 states have enacted some type of law (i.e., via legislation or ballot initiative) allowing
for diversion to treatment
o The majority of these ballots or bills were initiated within the past four years

State Diversion to Treatment Laws
VT
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2002: DC passes Ballot
Measure 62; OH rejects State
Issue 1; FL, MI, & MO
measures fail to make the
ballot

o ABC News poll found that 90% of Americans favored treatment programs over prison for first-time drug offenders
(Schiraldi, 2003)
o In a national survey, 77% of Americans agreed with the statement that “State governments can save money by
placing nonviolent drug offenders in treatment programs, which cost less than keeping people in prison” (Peter D.
Hart Research Associates, Inc., 2002)

Diversion to Treatment Policy Development

History of Enactment

3. What standard components of diversion to treatment are typically addressed in the state ballot initiatives and laws?

Varies by State

• Office of National Drug Control Policy

1. Who are the major advocates and opponents of diversion-to-treatment laws? What are their primary arguments?
2. How many states have utilized ballot initiatives or legislation to reform their drug laws?

Reasons for Opposition

Selected Ballot Opponents

Reasons for Support

• Strong public support for diverting non-violent offenders into drug treatment (Piper, et al., 2003)

Related State Drug Policy Reforms

Legislation Approved

Enacted Initiative

* Timeline reflects initial enactments, not changes over time

Brief Rationale for Diversion
• Throughout the 1980’s and 1990’s,“tough on crime” laws were developed and/or expanded, including mandatory
minimum sentencing, three-strikes laws, truth-in-sentencing laws, abolition of parole, and high monetary
penalties for drug possession, sales and manufacture.
• In 2001, drug offenders accounted for 20.4% of sentenced State inmates and 55% of sentenced Federal inmates
(Harrison & Beck, 2003)
• Between 1990 and 1999, aggregate state spending on corrections increased from $17.2 billion to almost $35
billion (Gifford, 2002b)
• Coerced, corrections-based drug treatment is as effective as, and sometimes more effective than non-coerced
treatment (Hubbard et al., 1998; Inciardi et al., 1997; Wexler, 1995)
• Length of time in treatment increases treatment success (National Institute on Drug Abuse, 1999)
• Coerced treatment is cost effective
• California Drug and Alcohol Treatment Assessment (CALDATA) study (Gerstein, Johnson, Larison,
Harwood, & Fountain, 1997)
• RAND study (Caulkins, J., Rydell, C., Schwabe, W., and Chiesa, J., 1997)
• The criminal justice system is now the largest primary source of treatment referral (36%) for all clients tracked in
the Treatment Episode Data Set (TEDS), and the majority source (56%) for marijuana referrals (SAMHSA, 2002)

Data Collection & Sources
• State ballot initiatives and legislation adopted/enacted as of August 30, 2004
– Full-text ballot initiatives/laws obtained from Westlaw
• Initiatives and laws were coded and analyzed using a qualitative content analysis approach
• Secondary data sources include:
– Health Policy Tracking Service Year End Report, 2003
– Ballot Initiative Strategy Center – lists all state ballot initiatives from 1900 to present
– “State of the states: Drug policy reforms – 1996-2002” - a report by the Drug Policy Alliance
– “Positive trends in state-level sentencing and corrections policy” – a report by Families Against Mandatory
Minimums
– Primary topical search of major national newspapers, 1996 – present.
– Secondary topical search of diversion and ballot initiative articles catalogued by the Media Awareness Project –
1996–2004
– “Changing fortunes or changing attitudes: Sentencing and corrections reforms in 2003” - a report by the Vera
Institute of Justice

# of
States

• Twenty-five states moved to lessen sentences or otherwise modify sentencing or corrections policy during the 2003
legislative sessions (Wool & Stemen, 2004)

Standard Diversion Law Components
Diversion Eligibility

Cited Rationale for Law/Initiative

• At least eighteen states have rolled back mandatory minimum sentences or restructured other harsh penalties – most
target low-level, non-violent drug offenders (Greene, 2003)
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Study Limitations

10

• Study did not include analysis of non-diversion state policy reforms such as drug court legislation, rollbacks of mandatory

minimum sentencing laws, prison sentence reductions, prison release rate increases, or sanctioning probation or parole
violators without returning them to prison

• Study did not include analysis of laws or facility-based decisions to provide drug treatment services to offenders who
remain in jail or prison
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• Time and resources precluded us from analyzing and comparing failed initiatives and legislative statutes with those that
were successful to determine potential differences
• Data are based on preliminary analyses of ballot initiatives and laws

Conclusions & Future Research
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• At least fifteen states have eased prison population pressures by shortening time served in prison, increasing the
release rate and sanctioning probation or parole violators without returning them to prison (Greene, 2003)
• Drug courts have emerged as a major force in sentencing and treatment. At the end of 2003, 1,098 drug courts were
in operation, with an additional 550 in the planning stages (American University, 2003)
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Conclusions:

• Drug policy reforms have dramatically increased over the past four years due to a wide variety of economic, social,
and political changes in society
• Legislative support for diversion bills may have been influenced by difficult state fiscal conditions and shifting voter
opinion
• Substantial funding from wealthy donors strongly influenced the elevation of diversion issues into public debate
• State legislative bodies are taking the lead in experimenting with drug policy reforms such as diversion to
treatment

Future:
Divertee
pays for own
treatment
where
possible

Annual
impact & cost
evaluation
required¹

¹ appropriations bills were not examined

• More comprehensive theme analysis of national and local newspaper coverage of ballot initiatives and legislation
• Comparison of enacted vs. failed diversion legislation to determine possible differences in provisions
• Comprehensive collection of all drug law reforms and analysis
o Relationship to state incarceration rates
o Relationship to state correctional treatment referral rates
o Relationship to state correctional budget expenditures

